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UNINSURED/UNDERINSURED MOTORIST CLAIMS

AFTER BRAINARD

[n December 20006, the Texas Supreme Court
handed down a trio of cases' that (perhaps unwittingly)
dramatically altered the face of uninsured/underinsured
motorist litigation.  These cases (with Brainard as the lead
case of the trinity) answered whether attorney’s fees may
be recovered in UM/UIM claims under Chapter 38 of the
Civil Practice and Remedies Code (relating to attorney's
fees for breach of contract claims).” However, in addressing
this issue, the Court completely re-wrote the law of UM/
UIM claims as we know it.

This article will look at the Brainard decision and then
discuss some of the minefields chat the Court created.

The Decision: Brainard v.Trinity Universal Insurance
Company

Brainard involved an underinsured motorist claim
brought by the family of an insured who was killed in
a head-on collision with a rig owned by a well service
company. The family secured the underlying policy
limits of the well service company in the amount of one
million dollars and then sought recovery from their insurer,
Trinity Universal, of their underinsured motorist benefits
of one million dollars. Trinity denied the claim, and the
case was tried to a jury. The Gray County jury awarded
actual damages of $1,010,000.00 and attorney’s fees of
$100,000.00. After an offset for PIP and the underlying
liability limits, the trial court signed a judgment for
$5,000.00 and $100,000.00 in attorney’s fees. The court
of appeals reversed the trial court judgment on artorney’s
fees, and the Supreme Court granted petition for review.
The insured’s extra-contractual claims against Trinity were
severed from the breach of contract claims and remained
pending at the time of the Court’s opinion.’

In arguing for recovery of attorney's fees under
Chaprer 38 of the Civil Practice and Remedies Code, the
insured asserted that a UIM contract is no different in any
material respect from any other insurance contract. Thus,
the insurer’s failure to pay the policy benehis upon the
submission of a claim constituted a breach of the insurance
contract.

The Court rejected this argument. The Court relied
on the relevant section of the UM/UIM stature, which
reads:
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Ihe underinsured motorist coverage shall J,-’n'ruwf.-‘
for payment to the insured of all sums which he
shall be legally entitled to recover as damages from
owners or operators of underinsured motor vehicles
because of bodlily injury or property damage i

ai amount up to the limit specified in the policy,
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from the insurer of the underinsured motor vebiele.

The Court reasoned that the statute obligates a carrier

to pay damages which the insured is “legally entitled

to recover” from the underinsured motorist. > This
requirement, according to the Court, means that the
insurer has no contractual duty to pay benefits until the
insured “obtains a judgment establishing the liability and
underinsured status of the other mororist. . . . [n]either
requesting UIM benefits nor filing suit against the insurer
triggers a contractual duty to pay.™

Question 1: What Is The Claimant’s ( “ause of Action?

Traditionally, UM/UIM claims were brought as breach
of contract claims. But with Brainard holding that an
insurer can’t breach the insurance contract undl it refuses
to pay a judgment, a number of courts have held that a
breach of contract claim is no longer the proper vehicle to

prove up a UM/UIM claim.”

So how do claimants get a judgment entitling them to
payment?

Courts have provided some guidance on how not to do
it. For example, the Supreme Court has made it clear that
an agreed judgment between the insured and rortfeasor
would not likely suftice. And the Brainard Court stated
that a setdement or even admission of liability from the
tortfeasor will not satisfy the “judgment” requirement.”

It appears that the only way to require payment is to get
an actual judgment against a UM carrier. Unfortunarely,
courts have not provided guidance on how to get that
judgment.

After evaluating the potential causes of action, it is my
belief that the only viable cause of action is a declaratory
judgment action under Chapter 37 of the Texas Civil
Practices and Remedies Code.
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Chapter 37 provides:

A person interested wnder a deed. will,
written consract. or other writigs
constituting a contract oy whose righis,
status, or other legal relations ave affecred by
o starnie, mmu'('i/m/ ovelinance, contract, or
[franchise may have determined any question
of construction or 1/11/[1/[{1‘ arising under the
fustruient, siatirie. ovdinaice, coutrict, or
[franchise and obtain a declazation of viehts.
starus or other legal velations thereunder.’

Both insurers and claimants have long used declaratory
judgment actions to seek their rights and obligations under
insurance contracts, including uninsured/underinsured
policies.!”  Courts have allowed the use of declaratory
judgment to determine rights under an insurance policy
even when those rights hinge on questions of fact. For
example, in Trinity Universal Insurance Company v. Sweatt,
the Court allowed an insurer to pursue a declaratory
judgment action secking declarations that: (1) there was
no covered loss because the fire at issue was intentionally
set; (2) there was no coverage because the claimant was not
occupying the property as a dwelling at the time of the loss;
and (3) the policy was void because of misrepresentations
made by the insured."”

Following Brainard, it appears
thar a claimant’s only vehicle to seek
the necessary judgment to invoke
coverage is a declaratory judgment
seeking a declaration (among other
things) finding: (1) the claimant s
entitled to uninsured/underinsured
coverage under the policy; (2) the
underlying driver is an uninsured
or underinsured driver; (3) the
underlying driver was a cause of the
wreck; (4) the amount of damages
that the claimant incurred as a result
of the wreck (including a decision on any comparative
responsibility issues); and (5) the amount of damages
(following any offsets or credits) that the mmsurer is
obligated to pay the claimant under the contract. While
no Texas cases have been decided on this issue, one federal
trial court has embraced a declaratory judgment as the
proper vehicle for establishing liability of a UM/UIM

carrier following Brainard."

Ironically, in light of Brainard, atorneys’ fees are
recoverable in an action for declaratory relief.  However,
atorney’s fees are not mandatory under the statute and can
be awarded regardless of which party is sceking affirmative
relief. ™

Two courts have relied upon

prompt pay violation exists

prior to the rendering of a

judgmenz because there is 1o

liability for the claim.

Question 2: Do Extra-con tractual Claims Survive?
Prompt Pay Violations

Claimants have traditionally alleged violations of
the Texas Insurance Code for failure to make prompe
payment of the UIM claim.” Under the stature, the
insurer has deadlines ro acknowledge a claim, commence
an investigation and request necessary items from the
insurcd.' After receiving all items reasonably requested
from the insured, the insurer has 60 days to pay a claim.”
If an insurer is found liable on the policy but fails o
comply with the statute, it must pay the policy benefits, a
penalty of 18 percent per year on the policy benefits, and
attorney’s fees. ™ The elements for a prompt payment
claim are: (1) a claim under an insurance policy; (2)
the insurer’s liability for that claim; and (3) the insurer’s
failure 1o comply with one or more sections of the statute
regarding the claim. "

‘Two courts have relied upon Brainard to conclude that
no prompt pay violation exists prior to the rendering of a
. R e
judgment because there is no liability for the claim.* The
Courts have reasoned that if no contractual duty to pay
exists prior to a judgment, then no prompt pay violation
can occur before then.

“Bad Faith” Claims

Do claimants’ bad faith claims
survive Brainard?®!

Brainaid to conclude that no

What are the duties?

Simplifying case law, the
common law durty of good faith and
fair dealing has traditionally had
three components: (1) a duty to not
breach the contract by failing to pay
a claim within a reasonable time;

(2) a duty to properly investigate a
claim; and (3) a duty to not delay

in paying/settling a claim without a reasonable basis.*
Similarly, Texas Insurance Code section 541.060 states that
an insurer has a duty to “attempt in good faith to effectuate
a prompr, fair and equitable setlement of a claim

with respect to which the insurer’s liability has become
reasonably clear.”?

Brainard Shouldn’t Affect These Duties Because
Historically These Duties Are Separate From
Dutics Regarding Breach Of The Contract

The duty of good faith and fair dealing has a tortured
history, but through it all, courts have been clear that bad
faith claims are distinct and separate from any cause of
action for breach of the underlying insurance contract.”
Similarly. the duties to cffectuate a settlement arise not
from the contract, but from the Insurance Code.™*



In keeping the distinction berween contract and bad
faith claims, the Supreme Court has made clear thata
breach of contract is not always a prerequisite to a clim
for bad faith. For example, in Viles . Security National
Insurance Company, the Court has stated that “While the
failure to file a proof of loss, if not waived by the insurer,
bars a breach of contract claim, it is not controlling as o
the question of breach of the duty of good faith and Fair
dealing.” In Lyons v. Millers Casualty Insurance Company,
the Cour stated, “But the issue of bad faith focuses not
on whether the claim was valid, but on the reasonableness
of the insurer's conduct.”” In Transportation Insurance
Company v. Moriel, the Courc wrote, “Claims for insurance
contract coverage are distinct from those in tort for bad
faith; resolution of one does not determine the other.™
Finally, in 7iwin City Fire Insurance Company v. Davis, the
Court observed that “some acts of bad faith. such as a
failure to properly investigate a claim or an unjustifiable
delay in processing a claim, do not necessarily relate to the
insurer’s breach of its contractual duties to pay covered
claims, and may give rise to different damages.™”

The 5th Circuit Hamburger Decision

The most clear announcement of whether bad faith
claims should survive the Brainard decision comes from
the Fifch Circuit in Hamburger v. State Farm Mutual
Antomobile Insurance Company.” While the case was
decided pre-Brainard, the Fifth Circuit properly recognized
that the Texas courts of appeal had already reached the
same decision as the Brainard Court, and the Fifth Circuit
assumed that a plaintiff had to receive a judgment before it
was entitled to policy benefits.”

In Hamburger, State Farm argued that no bad faith
liability could attach for State Farm’s failure to settle the
claim until there was a judicial determination of State
Farm’s liability under the contract. The Fifth Circuit
specifically rejected State Farm's argument. ™ In rejecting
the argument, the Court noted that Texas law has clearly
established that once there is a judgment, an insured does
not have a bad faith claim against an insurcr tor failing
to attempt a fair settlement of a UIM claim because at
that time there are no longer duties of good faith and
the relationship becomes one of judgment debror and
creditor.”’ Thus, if State Farm was right, an insured
could never successfully assert a bad faich claim on a UIM
claim: pre-judgment, liability wouldnt be possible under
the State Farm argument, and post-judgment, such an
action is barred under existing Supreme Court law. As a
result, the Court held that even though State Farm was not
contractually obligated to pay under the UIM contract. the
claimant could still pursue bad faith claims for State Farm's
failure to actempt to settle che claim.

What Are Courts Doing Now?

The bad faith issue has recently been addressed by five
courts. Generally, courts have refused to dismiss bad faith
claims based on Brainard, and instead have abated the bad
faith claims pending the resolution of the insurers” UM/
UIM liabilicy.”® The courts have abated the cases on the
grounds that if the jury finds that the claim is covered,
then the insurers could be found to have violated cheir bad
faith duties prior to that determination.

However, one court has dismissed the plaintift’s bad
faith claims based on Brainard.* In this author’s opinion,
the decision is poorly reasoned. First, it wholly ignores
the Hamburger decision, which should be controlling
authority. Second, the Court completely ignores the
substantive law of the duty of good faith and fair dealing
and the statutory causes of action.

In reaching its decision the Court notes:

If there Is no contractual duty to pay,

Twoin City cannot be in “bad faith.” under
contmon Law or statute, for not paviug.
Tiein Cirv cannor be guilty of performing
a proper investigation of his {sic] ULM
claim because it is the trial of the UIM
clainn, ar which it will be determined who
was ar fanlt and the amount of damages,
that constitutes the investigation.’”

The Courr only addresses two of the three traditional
duties that are part of the common law duty of good
faith and fair dealing. On the first duty, the Court may
be correct that there cannot be a violation of the duty to
not breach the contract by failing to pay a claim within a
reasonable time when the cliim is not yet due. The Court’s
argument that the duty to investigate (the second duty)
is fulfilled by the trial finding the amount of damages is a
reach. But even accepring the Court’s argument, the Court
still does not address the common law duty to not delay in
settling a claim without a rcasonable basis or the statutory
duty to attempt in good faith to effectuate a prompr, fair
and cquitable settlement of a claim when the insurer’s
liability is reasonably clear. These latter duties are the most
common bad faich claims in UM/UIM cases.

The common law duty of good faith and fair dealing
was first established in the case of Arnold v. National
Company Mutual Fire Insurance Company.®® What kind of
insurance was at issue? Uninsured motorist coverage.

In Arnold, the plaintift made a UM chim following
a wreck. Despite recommendations to serde from an
independent adjusting firm. the carrier denied the claim.
Arnold sued the underlying tortfeasor and the UM carrier. H



Arnold obrained a verdict for $17,975.00 and the UM
carrier tendered its policy limits of $10,000.00.

Afier prevailing in his suit, Arnold filed a bad faith
suit against his insurer. The Supreme Court held that he
had a claim for the insurer’s breach of its common law
duty of good faith and fair dealing. The Court made this
determination despite the fact that Arnold’s complaint in
a second suit related to the insurer’s conduct at issue in the
first suit before the trial court determined the exact extent
of liability. This is exactly the type of claim made in most
UM/UIM cases today.

CONCLUSION

"The more things change, the more they stay the same.
While the Brainard decision has changed how UM/UIM
claims are litigated it appears, the end result will largely
be the same. Autorneys fees will end up recoverable in
the declaratory judgment suit now required, and bad faith
claims should still be recoverable for an insurer’s failure to
settle claims.
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